UNDERGROUND COAL MINING LEASE
(Resler)

·

THIS IS AN AGREEMENT ( Agreement" or Lease") made on this 24» day of
2008, between RUBY RESLER, single. whose address is Route #1.
Francisco, Indiana 47649 (hereinafter referred to as 'Owner") and BLACK BEAUTY COAL
COMPANY, LLC, an Indiana limited liability company, whose address is 7100 Eagle Crest
Blvd., Evansville, IN 47715 (hereinafter referred to as ' Black Beauty" or "Lessee"), Owner
grants Black Beauty the following exclusive rights with respect to property of the Owner
(hereinafter called the aLand") and coal mineral deposits ("Coal") located in, on or under the
following described real estate. to-wit:
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.

See Exhibit 'GA"
in Gibson County, State of Indiana. containing approximately Seventy Five and 31/100 ( 75.31 )
acres, more or less, together with all of the rights to conduct mining activities thereon which are
described below:

WITNESSETH:
In consideration of the mutual covenants herein contained and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Owner does hereby
lease, demise and grant to Lessee, its successors and assigns, for a term of Ten (10) years
("Primary Term") and so long thereafter as Lessee may conduct mining operations on the Land
or on lands in the same coal field or advance royalty payments are made in accordance with the
terms of Paragraph 4(A). The term "Coal Field:' as used in this lease, means the area which lies
within five (5) miles ofthe Land. The terms of such Lease shall be as follows:
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RIGHTS OF LESSEE

In addition to whatever rights Lessee may have by implication of law under this Lease,
Lessee shall have the following exclusive rights:

A

To develop and operate underground mines. tunnels, workings, haulways, entries,
and passageways in any part of the Coal for the extraction, mining and removal of
the economically mineable and merchantable Coal from the Land by any mining
method, except strip mining. together with the right to remove or ventilate all
Coal, fire clay, shale and solid. liquid or gaseous materials intermingled therewith
or in adjacent strata to the Coal to the extent removed or ventilated in conliection
with the coal mining process or otherwise in connection with the rights granted in
this Lease, all without liability to Owner or anyone claiming under Owner for any
current or future damages for subsidence. the Owner hereby waiving any right to
subjacent or lateral support in respect of the surface of the Land or any
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improvements now located on the Land or located 011 the Land in the future.
Except for the payment of royalties for Coal mined and sold hereunder Lessee
shall have no liability for ally materials (including but not limited to) fire clay
shale. coatbed methane gas or other solid, liquid or gaseous materials, removed or
ventilated in connection with the coal mining process or otherwise in connection
with the exercise ofthe rights granted in this Lease.
B.

C

D.

To construct. operate. maintain and finally remove such facilities and services
incidental to its mining operations including, but not limited to, those required to
provide power. communication. transportation, ventilation and/or escape shafts.
drainage, supply drops. slurry and/or coal refuse injection and dewatering as may
be necessary or convenient for the prosecution ofthe mining operations hereunder
with right of ingress and egress and regress to and from the same, provided that
appropriate rental is paid as provided in Section 14 and provided further the
Lessee shall not have rights pursuant to this sentence to construct any portal.
tipple or preparation facility or to occupy. in the aggregate: more than two (2)
acres for such facilities. Lessee shall also have the right to construct drainage
courses or other improvements or alterations to the surface of the Land to mitigate
the effects of subsidence with respect to subsidence ofthe Land. Pipelines will be
buried below plow depth and wherever practical boreholes and other facilities
shall be located near fence and property lines. Except for uses of the surface of
the Land related to one or more of the activities described above in this paragraph,
atid temporary use and occupancy as permitted by clauses 1 D.- 1 J.. and I K.,
Lessee shall not have any other rights to use the surface of the land for any other
purpose without first having obtained the Owner's written permission.
no additional charge. the underground tunnels, working haulways
and passageways during the term of this Lease and so long thereafter as Lessee
may have a need therefore, for the purpose of mining. recovering and transporting
coal from other lands lying within the Coal Field.

To use, with

To drill, take core samples. and Otherwise evaluate the Coal in accordance with
standard mining practices. wjtliout liability except for payment for damages for
the destruction of growing crops. Lessee shall provide Owner with copies of any

drilllogs relating to the Land.
E

To dispose of gob. slurl. coal refuse and combustion material, including coal
combustion waste, under the Land, whether or not such materials are from the
Coal Field.

F

To remove all property and fixtures placed by Lessee on or under such Land at
any time duritig the term of this Lease and within twelve (12) months thereafter.
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G.

To have the right at any time to terminate this Lease as to all or any part of the
Leased Premises by giving written notice of termination to Owner. Lessee shall
pay to Owner all earned royalties due and ewing to Owner to the date of
termination. In the event of partial termination of a portion ofthe leased premises
all future advance royalties shall be reduced proportionately on a per acre basis;
and.

H.

To have the right to have the mining conducted by others who shall be afforded
the same rights as the Lessee herein.

I.

To commingle coal mined from the Land with coal mined from other real estate.

J.

To conduct pre-mining inspections of any improvements located on the Land.

K.

To have the right, at any time. to access the surface of the Land for the purpose of
repairing the surface of the Land, farm drainage tile and/or structures damaged by
mine subsidence and to consduct emergency ventilation or escape shafts as
appropriate for mine safety reasons where the Land is the most appropriate
location for the same.

L

For purposes of clarification. Lessee's rights to the surface of the Land shall only
include the rights as described in 1.8.1.D. 1.J and 1.K above.

1.1 LIMITATION ON RIGHTS OF LESSEE. Notwithstanding Section 1 hereof,
Lessee's rights hereunder shall be subject to the following limitations, which shall control in any
conflict between Section 1 and this Section 1.1, Lessee acknowledges that there is a residence
located on the Land (herein the "Existing Res'idence"). Lessee agrees not to extract any Coal
from the area immediately beneath or within fifty (50) feet of the Existing Residence.
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RIGHTS OF OWNER

Ow·ner shall be entitled to the possession ofall the Land not necessary or convenient to
Lessee's permissible surface rights as set forth in paragraph 1(B), including the right to farm the
property and cultivate and cut the timber thereon. Lessee shall give Owner not less than thirty
(30) days written notice of its intention to use the Land for a purpose permitted by paragraph
1 (B).except in case of emergency or where such prior notice is otherwise impracticable. Owner
shall be paid for all damages to annual crops, i.e. corn. soybeans, Milo, etc. incurred as a result
of Lessee's exercise of its rights in paragraph 1 (B). Lessee shall not be responsible for damages
to annual crops planted after the giving of such notice, Lessee shall aiso not be responsible for
damages to perennial crops. i.e. clover, alfalfa. etc.
Lessee promises and agrees to indemnify Owner and to save Owner free, clear and
harmless of. from and against any and all claims, liabilities and damages that may accrue in favor
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of any third party on account of any negligence causing damage or injury to person or property
that may occur or result by reason of Lessee's use of or operations upon the Land, and this
indemnification and save harmless clause shall apply and govern both during the lease term and
thereafter for any and all claims, liabilities and damages in favor of any third party by reason of
what Lessee negligently either did or failed to do in its use of or operations upon the Land under
this Lease Agreement.
Lessee promises and agrees to indemnify and save Owner harmless from and against

laborers, material men's and mechanic's liens that niay attach to the Land by reason of any of the
operations of Lessee hereunder, and Lessee will not permit any such lien, if uncontested, to
remain undercharged for more than sixty (60) days. provided however, that Lessee may in good
faith contest any such lien at Lessee's expense.
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DUTIES OF LESSEE

Lessee shall conduct its mining operations in a workmanlike manner and shall comply

with all applicable laws and regulations. At the termination or cancellation of this Agreement for
whatever reason, Lessee shall have the right to come upon the Land and do such work as may be
required to satisfy the requirements of State and Federal Laws and Regulations. Lessee shall
keep accurate records of its coal production and sale from the Land which shall be open to
inspection by Owner during normal business hours.

For purposes of this Lease, mining operations shall be deemed to have begun when
mining permits have been granted for all or any part ofthe Land. Mining operations shall not be
deemed to have ceased if mining is resumed on the Land or on lands within the same coal field
within twelve (12) months ofthe date ofsuspension.
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ROYALTY

Lessee shall pay to Owner, in

full payment for all of the benefits secured by Lessee

under, or in connection with: the following royalties when and to the extent stated:
A.

Advance Royalty

A one-time. lump sum Advance Royalty in an amount equal to five times
Twenty-Five Dollars ($25.00) per acre shall be paid for the first five years of this Lease.
Such payment shall be remitted rio earlier than January 1, 2009 nor, subject to the
provisions of Section 6 regarding Lessees confirmation of title, later than January 31,
2009. An Advance Royalty in an amount equal to Twenty-Five Dollars ($ 25.00) per
acre per year will

be

paid

on or

before the commencement

of each of the sixth through

tenth years of the Primary Term of this Lease, subject to the commencement of Earned
Royalty hereunder. The parties hereto acknowledge and agree that this Lease shall
remain in effect beyond the Primary Term, whether or not actual mining is being
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conducted upon the leased premises, if at the expiration of the Primary Term Lessee is
conducting mining operations in the Coal Field. After the Primary Term, but provided
this Lease is still in effect and until such time as coal is actually mined and sold from the
above-described real estate subject to this Lease. Lessee agrees to pay to Owner the sum
of Thirty-Five Dollars ($35.00) per acre as Advanced Royalty, which shall be made on or
before the anniversary date of this Lease. Advance Royalty shall not be due after the
date on which earned royalty first becomes due under this Lease. Notwithstanding the
above, in the event Less.ee ceases mining operations. as defined by paragraph 3 above. on
the Land and on Lands in the same coal field, Lessee shall recommence payment of
Advance Royalties on the next anniversary date of the Lease and shall continue to pay
Advance Royalties until such time as mining operations have recommenced on the Land
or on Land in the same coal field or this Lease shall terniinate. but in no event shall
Lessee be obligated to pay adz·ance royalty to Owner whereby such payment would
exceed the value of economically removable coal located on and under the Land and
cessation of Advance Royalty pursuant to this clause shall not alter or diminish the rights
of Lessee.
B.

Earned Rovaltp

An earned royalty in the minimum amount of Seventy-Five Cents ($0.75) per ton
(2.000 lbs.) or Three percent (3%) of the F.O.B. Mine Price. whichever is greater, shall
be paid on all Coal mined and sold from the Land based on weights at the point of sale.
Royalty on refuse coal or coal fines, if sold, shall be on above percent of F.O.B. Mine
Price only.

The minimum amount of earned royalty shall be paid on or before the 25th day of
the month for all Coal mined and sold from the Land during the preceding calendar
month. The percentage of F.O.B. mine price shall be computed monthly on average
F.O.B. Mine Price for the total tonnage sold from the mine during that period to the
extent that it exceeds the minimum earned royalty. All advance royalties paid pursuant to
this Lease Agreement shall be recoupable and credited against earned royalties including
any advance royalties paid pursuant to a portion of the premises which has been partially
terminated and released to Owner.
'-F.O. B. Mine Price" shall mean the invoice sales price, as adjusted by quality

allowances of Coal mined and sold from the Land, F.O.B. mine. exclusive of any and all
freight and/or transportation charges, state, federal, and local taxes, surtaxes or severance
taxes, which may be imposed on a per ton basis or computed by reference to the sale of
the Coal, including (by way of example only and not limited to) sales and use taxes,
severance taxes. the Reclamation Fee imposed by the Surface Mining Control and
Reclamation Act of 1977, and any aniendments thereto, and the tax imposed by the Black
Lung Amendments of 1978. and anv amendments thereto.
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In the event Lessee commingles coal mined from the land with coal mined from
other real estate, Lessee may determine the amount of coal mined from the Land by
standard industry practice using the surveyed quantity or other similar method. Any
determinated coal tonnage shall be reduced by loss by reason of dilution: wash plant
processing and production ofcoal.
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DEFAULT

In the event of default of Lessee of any of its obligations hereunder and if such default
continues for more than ninety (90) days after written notice by Owner to Lessee specifying the
nature of such default, provided this lease shall remain in full force and effect if within ninety
(90) days after written notice of default has been received, Lessee has commenced the necessary
action to cure such default and is proceeding to remedy such default with reasonable diligence
unless such default is for failure to pay money due Owner. which monies are not in dispute, then
Owner may at Owner' s option terminate this Agreement upon which termination Lessee shall be
liable for all earned royalty owing up to the date of such termination but shall have no other
liability other than obligation to complete reclamation of the Land as required by law. Nothing
herein shall be construed as requiring Lessee to mine or to be liable far not mining the Land.

6

TITLE

Owner represents and warrants to Lessee that Owner has a complete fee simple and
merchantable title to the Coal, and the unconditional right to grant to Lessee the rights specified
above, all of which are free of all liens and encumbrances which would interfere with the
purposes of this Lease Agreement. Owner releases and waives all dower rights, and rights under
all hornestead exemption laws. respecting the Land and Coal.

At Lessee's request and expense, Owner shall provide to Lessee a complete abstract of
title, or title insurance commitment brought to a current date. as Lessee shall select, showing
merchantable title to the Land and Coal in Owners manie. free of any restriction to grant the
rights to Lessee,
Lessee reserves the right to hold all payments due Owner until evidence
title has been given to Lessee.

of merchantable

In the event the Land or Coal is under mortgage, Owner shall secure the consent of the
Mortgagee. If Owner fails or is unable to secure such consent, Lessee shall have the right to
satisfy the requirements of the Mortgagee and deduct any payment required to be made to the
Mortgagee from Lessee' s obligation to Owner and the costs of securing such consents. Owner
agrees to keep all morigages. liens. taxes and assessments and al other obligations on the Land
and Coal free of default. Lessee shall have the right at any time to redeem for Owner by
payment, any mortgage, taxes. or other liens.on the Land and Coal, in the event of default of
payment by Owner, and be subrogated to the rights of the holder thereof. Any such payments
made by the Lessee for Owner shall be deducted from sums which may become due Owners
1
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under this Agreement.

If there shall appear any defect in the title to Owner or a lien or encumbrance on the Coal
and/or rights, Lessee may elect, in the name of Owner, to cure. discharge or redeem same, in
which case Lessee may deduct the cost thereof from any amounts Lessee may owe to Owner. If
the title to any part of the Coal is not susceptible to quieting to the Lessees satisfaction. then
Lessee may elect to mine that part of the Coal, which is acceptable to Lessee. in which case, this
Lease Agreement shall remain in effect and the advance royalty shall be reduced proportionately.
If Owner owns a lesser interest, in all or part of the Coal. than a fee simple interest, the royalties
shall be proportioned accordingly.
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NOTICES

All royalty payments shall be made to Owner at such place and manner as he shall
designate. Any notices, including notice of change of address, or payments, required hereunder,
shall be deemed to have been given and delivered:

A

When sent by Owner to Lessee in person or by depositing in the United States
Mail, duly stamped and addressed to Lessee at the address of 7100 Eagle Crest
Blvd., Evansville. IN 47715.

B

When sent by Lessee to Owner in person or by depositing in the United
Mail, dulv stamped and addressed to Owner at the address shown above.

States

If any royalty payment is returned by Owner, Lessee is entitled to hold same. free of
i nterest and without affecting the validity
of this Lease, until Owner shall contact Lessee in
writing with specific instructions. If ownership of Owner is transferred and/or divided and. if
Lessee is unable to satisfy itself as to whom and in what amounts the royalty shall be paid,
Lessee may withhold royalty payment under this Lease. until Lessee shall have reasonably
satisfied itself that payment different from the Lease is authorized.
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FORCE MAJEURE

Lessee shall not be deemed in default for failure to perform any of its obligations during
periods which performance is prevented by any cause reasonably beyond Lessee' s control (any
such cause being herein called "force inajeure") sizch as. for example and not by way of
limitation, fires, cave-ins, floods, windstorms, other damage from the elements: strikes, riots,

unavailability of transportation or necessary equipment, quality of coal, action of governmental
authority. action of ultimate coal user litigation, acts of God and acts of the public enemy. The
term of this Lease shall be extended. unless sooner terminated by Lessee by release as
hereinabove provided, for a period equal to the period for which performance is suspended due
to force niajeure. All periods of force majeure shall be deemed to begin at the time Lessee stops
performance hereunder by reason of force majeure.
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9.

ASSIGNMENT AND BINDING EFFECT

This Agreement shall be binding upon the parties herein, their heirs, successors. personal
representatives and assigns.

10 PARTITION
In the event Owner is the owner of an interest in the Coal less than the entire fee interest
therein, Owner agrees that it will, upon written demand by Lessee and to the extent possible
under Indiana law, commence appropriate action in a court of competent jurisdiction against the
owners of the undivided interest in the Coal to compel partition of said Coal. Owner will
cooperate with Lessee in such action as to selection of counsel and will be available at
reasonable times for consultations, appearance for depositions, appearance in court and other as
may be necessary or convenient for the furtherance of said action. Lessee agrees to pay the costs
of said action. including attorney fees. court costs, abstracting and other expenses associated
therewith.
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DAMAGE TO STRUCTURES AND IMPROVEMENTS

Notwithstanding the terms of paragraph 1 (A) above, Lessee shall be liable for all
damages to any structures or improvements located on the land clearly identifiable as caused by
blasting or subsidence caused by Lessee's mining activity on the Land with Lessee liable for the
cost of repairing any damage to structures and improvements but Lessee's liability for any such
damage shall in no event exceed, and shall be limited to, the reduction in the fair market value of
said structures and improvements clearly caused by Lessees s said mining activity. In the event
Owner and Lessee cannot agree on the amount of any damage to structures and improvements
for which Lessee is liable to Owner, each party shall choose an appraiser with the two appraisers
to choose a third appraiser who shall jointly determine said damages. In the event either party
fails to designate an appraiser after fi ve (5) days from the date of a written demand, the party
requesting the appointment of an appraiser may apply to the Gibson Circuit Court for the
appoinrnient of the appraiser. The procedure for determining damages shall be exclusive of any
other rights or remedies of Owner whether in contract. tort or otherwise. Under no circumstances
shall Lessee be liable for any consequential or punitive damages.

In the event any activity carried on by Lessee damages or materially adversely affects the
quality or quantity of production from any fresh water well or aquifer currently being utilized by
Owner and located on oi under the Land, Lessee shall, at its sole cost and expense. correct any
such damage, disturbance or injury, or provide a substitute water source. whichever can most
reasonably and economically be accomplished in Lessee's reasonable determination. It is
expressly agreed that Lessee may discharge any liability hereunder by causing the Land to be
connected to a public water utility, provided that Lessee pays any applicable connection charges
or 'itap" fee. In such event, however, Owner shall be responsible for any usage charges.
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12, GENERAL
This Lease states the entire Agreement between the Parties, and replaces all oral and
written representations. correspondence and agreements. There are no implied warranties of any
type kiven by Lessee. Owner further agrees to execute and deliver, whenever requested by
Lessee. a memorandum of lease in such form and substance as shall be sufficient in Lessee's
opinion for recording under applicable Indiana law, it being the intention that such memorandum
shall be recorded in lieu of recordation of this lease. No amendment or modification of this
Lease shall be binding unless made by written instrument of equal formality. This Agreement
may be executed in counterparts.
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OWNER'S DEVELOPMENT OF OTHER RESOURCES

Neither Owner nor any third party mineral lessee or other third party claiming rights
through Owner shall develop or produce any sands, stones, oil, gas. hydrocarbons. ore or other
minerals without the written consent of Lessee first obtained, which niay be withheld in Lessee's
sole, reasonable discretion. Owner will include a clause in any lease or other agreement for the
development or production of any mineral or material providing that the lessee or grantee of
rights to the mineral or material may not access that mineral or material in a manner that Lessee
concludes. in its sole discretion, may conflict with any mine plan of the Lessee applicable to
mining operations permitted by this Lease: as such mine plans may be updated from time to time,
or will otherwise in any material way adversely affect Lessee's operations hereunder or in the
Coal Field.

RENTAL FOR SURFACE USE. In

any portion of the
surface of the Land as permitted under Section 1.B. hereof. Lessee shall pay an annual rental to
Owner in an amount equal to the then applicable farm rental per acre as set forth in the most
14.

the event Lessee uses

recent Purdue Agricujturaj Economics Report (or successor report) for lands of a comparable
class and character in Gibson County, Southwestern Indiana.

IN WITNESS WHEREOF, the parties have hereunto
and year first above written.

set

their hands and seals the day

5 d: Wi-

Ruby Resl

"Owner"

BLACK BEAUTY COAL COMPANY, LLC
By:

CRAJL
Charles A,

Burgg

Its: President
" Lessee
H •BBCCR/kr P.111 ,Uider#/un3 OW All,11,18 Le/, / der
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EXHIBIT A" TO LEASE
Part of the south one half of the northeast one quarter of Section fourteen (14). Township
two (2) south. Range ten (10) west, more particularly described as follows: beginning at an iron
which may be found by measuring four hundred sixty-six and sixty-seven hundredths (466.67)
feet west from the southeast corner of the northeast one quarter of said section fourteen (14)
thence west two thousand one hundred ninety-five and seven-tenths (2195.7) feet to a stone at
the southwest corner of the south half of the northeast one quarter of said section fourteen (14),
thence north one thousand three hundred fourteen and seven tenths (1314.7) feet to an iron pin at
the northwest corner of said half quarter section, thence east two thousand six hundred fifty and
four tenths (2650.4) feet to a point at the northeast corner of said one half of said one quarter
section, thence south along the east line of Section fourteen (14). a distance of eight hundred
fift>'-two and six tenths (852.6) feet to an iron pipe, thence west four hundred sixty-six and sixtyseven hundredths (466.67) feet to an axel. thence south four hundred sixty-six and sixty-seven
hundredths (466.67) feet to the place of beginning and containing seventy-five and thirty-one
hundredths (75.31) acres, more or less.
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